UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

S CEFICEOF
;. SOLID WASTE AND EMERGENCY
©OBE “E’ONSE

Mr, Leonsrd Crouse
- Director of Captives. .
Nermont Depariment of Bmkag, Immmce
 Becurities & Henlth Care Admrmszmtmn
.89 Main Street, {)mw::r 2{33

Montpelier, VT 45620

Drear Mr. Crouse:

The %;xvzrnmnentai ?roieclzon Agency’s (}: ?A s) DOffice. of Iﬁspcctor (ztmt‘-mi reoently
issued a repmi’ (encloscd) that raxsed some 1ssnes about the use of caphw i]}SilI‘)I}CL as a

_qnemom abmzl m vance p()!tuf:s 3ssm,d by capnves mmm!ﬁriy pnre captzves, cion‘amicd m
Vermont to assist vs in determining whuhf'r these pnhezeq meet ouy ;egx:]amry reqmrement«:

Backpround on EPA Re&{uia!ieﬁs

EPA has established regulations to ensure that if an owney or operator of a waste facihity
is unable or unwilling to close it properly, funds will be available for proper closuse and post-
closure care. These tegulations appear at 40 Code of Federal Regulations (CFR) 258 Subpart G
for. mmuupﬂ so]zd waste hn{iﬁi]ﬁ' and fiﬂ CTR 264 and 265 Subpaﬂ H fer hazardons waste

264 }45(6} 265, 11’33{5} o1 265 MS{&) of Txﬁe 4{} Of 1he {FR }*or YORE CORVEnience, ¥ have
enclosed copies of these regulutions. All of these regulations require that the policy provide for

»

"RCRA Financial Asm}r'mcc for Closure and Posi-C !mwe Aw&]f Rtpon ZE}OI P-047,” .

_ United ﬂmtes I:nw'ronmcnia]_ Protection ffjgency, Office of lnspcx.mr {}tmn}, Man,h 30 2901
L Avaz!a%ﬁe at hﬁp if’www epa'gavfmgcaﬁh,’auérvim’;ﬂ1 i ndin.poftfﬁﬁ pdf I
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its assignment to the new owner or operator?

The financial assurance requirements apply to the new owner or operator of a hazardous
waste facility if it is sold. While the regulations reauire that the new owner or operator obtain
financial assurance for @ hazardous waste fnciﬁty, the regulations also require that the seller
maintam {mancial assurance until the permitting authority accepts the financial assurance
provided by the buyer. (See 40 CFR 270.40(b).) This ensures that there will be no Iapse in
COVErage.

Please Respond to These Questions

1. Under what circumstances can a caplive insurance policy covering closure and post-
closare for a facility be assigned 1o a new owner or operator? s this the same if the
captive is 2 pure caplive as opposed to some other type of captive? '

2. Does the assignment of a captive insurance policy to 2 new owner or aperator outside of
the captive’s corporate family require your approval? Js approval specific to either the
setter or the buyer? How would a captive insurer obtain preapproval for the assignment
of a particular pelicy to any buyer? )

3. Does the sale of a facility to a new owner or operator outside of the captive’s corporate
farnily automatically qualify that entity as a “controlicd unaffilisted business” under
Vermont’s captive insurance regulations and statute? I not, how would insurance

“goverage be exténded? I - .
_____ ¢ facilitics have requested that my office respond
to the issues raised in the Inspector General’s report. 1 ook forward 16 reading your answers fo our

questions so that we Lan:rcspond to the report’s recommendations. If your staff should have any
guestions about our request, § hope that they will feel free to' contact Dale Rutiter of otr Permits
Branch at (703) 308-8192, or ruhter.dalef@epa. gov. Thank you for your help.

States waste officials and owners of waste §

Sincerely,

| {f{u g _(t.{";{'?&’_)é‘ k&an‘“‘—gjﬂ“ |

N Ijhzagh Coiswnﬁ'h,_;{)i reetor
Office of Solid Waste

Enclosures -

| “The language in 40 CFR 264.143(eX7) is typical. “Fach poliey must contain a provision
altowing the assignment of the policy t0 & suwcessor owner or operator. Such assignment may be
conditional upon the consent of the insurer, provided sucl consent is not unreasonably refused.”
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Office of Solid Waste and Emergency Re::pnme
United States Environmental Pmicchtm Agency
Washmgmn, DC 20480

Dca; Ms. Cotsworth }

1 wniig in response to. yﬁur fe!ier of June: 19, 20‘8& 9 Mr Lc{mm} Crousc Director of
Laptives, soneerping captive insirance companies that provide closure and post-closure
fimancial asmraﬁce . general; we believe that our captive Insurance propramis 43 used
for financial assumance purposes under RCRA regulations meet the: méent of your

rcguia:mnq as yon stated the mienz te us 1 your }{:ﬁer

Our.answeis fo your specific: quesuﬂm miusi be. read in the light of your. pcnmem
observation that “[wihile the repulations require that the new owner or operator obtam
financial assurance for a hazardous waste facility, the regulations also require that the
seHer maintais: nancial assurance sl the permitiing asthority accepts the financial
assurance provided by the buyer. {See 46-CFR 270.40(b)). This ensures that there will
be no fapse in coverage.” We agree that, as a practical matter, the scller remains
obligated unti] the transfer actuaily takes place No buyer, it seems 1o vs, is going to
close on 2 sale without having a perrnit or the iraminent prospect of a permit ~ and
therefore its own financial assurance — already in place. The aliemative for the buyer -
would be to spend money to own a landfill it might never be able o operate. By the same

“token, a selfer woukld not want to contimie to have closure and post-closure ob];valwns on
a property ence the permit has been transferred to the new owner. -

Moreover, 40 CFR 270.40(b} conlinins the poini: the seller remains on the risk until the:
permit 1s in place. Because the seller is on the risk, the seller must maintain financial
ASSUFANCS.

So, froms the point of view of the captne nothing has changed - its parent has an

obligation, and the captive is insuring #. Thus there is no auestion of assignment: insurer

and insured remain as before; until the buyer has provided its own financial assurance.
{We might.also note just for clarity that the parent, uos the c.{ptwe 5 the psimnary sonsce
~of fuxds for clomre and post- rt&snw uxpe'n‘f;c‘:s, ihc msnrer 18 3uz.t zhat ¥
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Becanse the issue posed by 40 CFR 270.40(b) and your letter docs not involve
asssgnment of a policy, the answers to your three questions appear not to maiter. Briefly,
however, the answer to your ﬁrsi question is that Vermeont does not peomnit asslgnment of
a pure captive insurer’s policics.! As to your second question; it i$ moot asto pure
captives, which may not assign the policy. .Asto “group captives™ such as association
captives, an assignment would not require approval of the Department, but clearly the
captive would engage in an underwriting analysis before allowing the assighment and the
distinction between the assignment and the issuing of a now policy would be stight,

The answer to your third question, whether the sale of a facility to a new owner or
operator.outside the captive’s corporate family automatically qualifics the buyeras a
“controtled wnaffiliated business,” v “no” but the issue behind that question —~ is there

- continuons coverage -- is dealt with by 40 CFR 270.40(b), i.c., the sellerretains a
coverage obligation until the hityer obtaing a permit (and thus its own financial

- assurance). The sclier’s obligation is assured, as previously, by its pollcy with s captive
insurer. Whether the buyer is inside or outside the corporate family or is or is not a

 controfled uniaffiliated business does not affect the matter because the seller remains

obligated and its method-of providing assurance is-unchanged. -

We are reviewing the OIG report and'if we have any comments will forward them to you.

“Frank D. Romano
Beputy Commissioner -
Divigion of Insurance

* There are pther kinds of' capzw::s, however, such s association capmcc which insure the risks of the
- smember organizations of the dssociation, and delr affiliated comparies. 1 ke buyer were & member of the
associstion, the same captive cowld jssue a closue and post-closire policy 3o the buyer as it had fo the
seller, though asa practical matter that woukd not be an assignment. There ate sther group forms as wel,

_such asyisk retention groups amd industrial insured capme; that insure the rivsks of industrial insureds shat
o -:mmpr; 2 an ndustrial insured group.



